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Applicant,
V.

JUDY MARTZ, Governor, State of Montana, and
JAMES sANToRo, chief Legal counsel, office of the Governor,

Respondents.

APPLICATION F.'OR WRIT OF PROHIBITION

The State of Montana by Attomey General Mike McGrath, pursuant to the

Montana Constitution, article VI, section 4(4),Mont. Code Ann. S 3-2-202, and

Mont. R. App. P. 17, applies for a writ prohibiting Governor Judy Martzand her

chief legal counsel, James Santoro, from unlawfully assuming the constitutional

office and rights of the Attorney Generar as legal officer of the State.

ISSUE PRESENTED

Whether the Governor may direct the Attomey General to intervene in

litigation relating to title to State land when the Board of Land Commissioners and

the Attorney General have determined that such intervention would not be in the

State's best interest?



PARTIES

Applicant Mike McGrath is the duly elected Attorney General of the State of

Montana, and as such is "the legal officer of the state." Mont. Const. art. VI, $ 4(4).

As Attorney General, he seryes on the Board of Land Commissioners, which .has

the authority to direct [and] control . . . school lands.,, Mont. const. art. x, $ 4.

Respondent Judy Martzis the duly elected Governor of the State of Montana,

and as such holds "[t]he executive power" and "shall see that the laws are faithfully

executed'" Mont. Const. art. VI, $ 4(l ). Govern or Martzalso serves on the Board

of Land Commissioners.

BACKGROUNI)

On October 18, 2004,the Board of Land Commissioners (hereinafter..the

Board") considered a proposal for the State to intervene as a plaintiff in an action in

federal court that sought to quiet title to the State's mineral interest in the submerged

lands of the Tongue River, namely Fidelilv Exploration & production Companv v.

united States of America. et al., cause No. cv-04-100-BLG-RwA (D. Mont.).

Gee emdavit of Attorney General Mike McGrath, attached hereto as Ex. A.)

Secretary of State Bob Brown, a member of the Board, moved the Board to have the

State of Montana, through the Department of Nafural Resources and Conservation,

intervene in the Fidelity Exploration litigation to defend the State's mineral

interests. (McGrath Aff., u 3.) The Board rejected the proposal by a three to two



margin, with Attomey General McGrath, Superintendent of Public Instruction Linda

McCulloch, and State Auditor John Morrison opposing the proposal. (Id. atl4.)

Governor Judy Mafiz and Secretary of State Bob Brown voted in favor of the

proposal. (Id.)

Despite the Board's decision not to intervene on behalf of the State, the

Governor, through her counsel, filed a motion to intervene in the Fidelitv

Exploration case on October 22,2004. (Sge State's Motion for Intervention,

attached hereto as Ex. B.) The Governor's motion to intervene purports to bring the

State, and not just the Governor in her official capacity, into the Fidelit-v Exploration

litigation as a named party.

The Attorney General sent a letter on Octob er 26,2004, in which he informed

the Governor's legal counsel that he could appear in the FidelitltPxploration

litigation on behalf of the Govemor to represent any interest that the Govemor "may

have in her official capacity." (See Oct.26,2004 Letter from Attorney General

McGrath to James Santoro, attached hereto as Ex. C.) The Attorney General flirther

directed Mr. Santoro to refrain from taking any action on behalf of the State or the

Board in the Fidelitv Exploration litigation and to file an amended pleading to

clarify that Mr. Santoro did not seek to intervene in the Fidelity Exploration

litigation on behalf of the State or the Board. (Id.)



The Governor responded in a letter on Octob er 28,2004. The Govemor

informed the Attorney General that she had directed her legal counsel to intervene

on behalf of the State in the Fidelitv Exploration litigation. (See Oct. 28,2004letter

from Governor Martz to Attorney General McGrath, attached hereto as Ex. D.) The

Govemor further directed the Attorney General to assist her legal counsel's efforts.

Qd.) The Governor cited Mont. Code Ann. $ 2-15-201(5) in supporr of her authority

to direct the Attorney General to assist her legal counsel. (Id.)

AUTHORITY FOR ORIGINAL JURISDICTION

This Court possesses original jurisdiction to "issue, hear, and determine

writs" as provided by law. Mont. const. art. vu, $ 2(l). An original proceeding

may be 'Justified by circumstances of an emergency nature, as when a cause of

action or a right has arisen under conditions making due consideration in the trial

courts and due appeal to this court an inadequate remedy." Mont. R. App. p. l7(a).

In light of these authorities, this Court exercises original jurisdiction when:

(1) constitutional issues of major statewide importance €Lre involved; (2) the case

involves pure legal questions of statutory and constitutional construction; and

(3) urgency and emergency factors exist making the normal appeal process

inadequate. See Butte-silver Bow Local Gov't v. State ,235 Mont. 399, 401,

768P.2d327 (1989). The Attorney General's Application presents all three factors.



First, the authority of the Attorney General to act as the legal officer for the

State presents a constitutional issue of major statewide importance. A clearly

defined authority to bring and defend lawsuits on behalf of the State, and not to do

so when a lawsuit is not in the State's legal interests, proves critical to the protection

of State interests in the innumerable legal controversies that the State faces. More

specifically, the Fidelitv Exploration litigation implicates the State's relationship

and continuing legal dealings with Indian Tribes throughout the State, with

statewide consequences to the State's fiscal and natural resources. See Montana

'n,214 Mont. 76,77,768 P.2d 842 (1984) (taking

original jurisdiction over conflict between Board of Natural Resources and

Conservation and the public Service Commission).

Second, the constitutionality of the Govemor's pulported intervention into the

Fidelity Exploration litigation on behalf of the State involves pure questions of

statutory and constitutional construction. No disputed facts are atissue.

Third, the Govemor's unlawful intervention into the Fidelity Exploration

litigation on behalf of the State requires this Court's urgent attention to prevent

irreparable harm to the State's legal position in that and other proceedings. The

Attorney General could himself intervene in the Fidelity Exploration litigation to

clarify that the Governor's unconstitutional intervention exceeds her constitutional

authority. Such an interyention by the Attorney General would be self-defeating,



however, because it would further enmesh the State in the iitigation, something the

Attorney General and the Board have determined to be against the State's interests.

Moreover, such an intervention would be futile, as only this Court can address

definitively the state law question of the Governor's authorify to intervene on behalf

of the State in federal court. Allowing the Governor to proceed on behalf of the

State in that litigation without addressing the threshold issue of the Governor's

authority to do so would be "singularly inappropriate," and could waste "a great deal

of time and expense." State ex rel. Greely v. Water Court, zl4 Mont. 143,Is},

691P.2d833 (1984); see also Montanans forthe Coal Trust v. State ,2000MT 13,

'|T 30 (taking original jurisdiction to avoid aggravating "prolonged litigation");

Montana Power Co.,2l4 Mont. at78 (taking original jurisdiction "may also

promote judicial economy"); Butte-Silver Bow Local Gov't ,235Mont. at 402

(taking original jurisdiction when "resolution of the issues presented herein is

necessary to eliminate or reduce a multiplicity of future litigation; . . . and to

eliminate needless expenditure of public funds on procedures that otherwise might

subsequently declared illegal."), quoting Grossman v. State ,209 Mont. 427, 432-33,

682P.2d 1319 (1984).

In addition, this Application seeks relief that "would have the force and effect

of a writ of prohibition against state officers and is, therefore, a legitimate purpose

for which original jurisdiction may be exercised." Montanans for the Coal Trust,



2400 MT at fl 31. For these reasons, the Court should assume original jurisdiction

over the Attomey General's Application.

AUTHORITY FOR RELIEF REOUESTED

MONTAI.VA'S C ONSTITUTION PROVIDES THE ATTORNEY
GENERAL WITH THE AUTHORITY TO SERVE AS THE STATE'S
CHIEF LEGAL OFFICER WITHOUT INTERFERENCE BY OTHER
STATE OFFICIALS.

Montana's Constitution provides that "[t]he attomey general is the legal officer

of the state and shall have the duties and powers provided by law." Mont. Const.

art. VI, $ 4(4). This expression of the Attorney General's duties was an innovation;

the 1889 Constitution delegated'ho powers or duties specifically" to the Attorney

General. , 22 Mont. 25, 27 ,55 p. 916 (1 g99).

The delegates to the Constitutional Convention defined "legal officer of the

state" in their reports and debate, making clear the Attorney General's exclusive

authoriry to represent the State in legal actions. Cf. Colorado ex rel. Salazar v.

Davidson ,79 P.3d, l22l (Colo. 2003) (holding that Attorney General possessed

authority to initiate original proceeding to contest constitutionality of legislative

enactment). According to the Executive Committee Report, the Attorney General

"prosecutes or defends all litigation in r,vhich the state is a party" and i'is legal

counsel to all state officers and agencies." (vol. I at 442.) In debate, Delegate

Joyce emphasized that.the Attorney General's duty to "prosecutef] and defend[] all



litigation in which the state is a party" was "in addition to," and not subsumed in, his

duties as legal adviser to the Governor. (Verbatim Tr. at 844.) The Report

acknowledged some disagreement about the Attorney General's powers relative to

the Govemor's, but concluded that the Attorney General must retain independent

authority to represent the State in legal actions:

[The Attorney General] is legal adviser to the governor, ffid here there
arises divergence of opinion as to whether he should be appointed by
the govemor (so as to be fully compatible with his client, so to speak)
or be elected by the people (so as to be primarily responsible to them).

The majority of our committee believes he should be in independent
status as an elected officer, charged with enforcement of all the law for
all the people. Since the governor already has much authority, through
the appointing power particularly, wo favor having an independent
attorney general free to inquire into the faithful performance of duty by
any state official or employee. We believe the governor should have the
right and opportunity to choose his own legal counsel, but that such
counsel should be a part of his official staff rather than the attorney
general.

(Exec. Comm. Comments, Vol. 1 at 442.) The minorify concurred on this point.

(Vol. 1at463.)

Though the Executive Committee expected the Govemor to choose her own

legal counsel, nowhere did the Constitutional Convention contemplate the

Governor's legal counsel performing the Attorney General's duty to represent the

State in litigation. The Report further clarified the intended relationship between the

Attorney General and the Governor in defining the Governor's duties: "Of course,

[the governor] is limited in this connection by laws passed by the legislature, and is



further limited by this section from direct responsibility of performing the duties

assigned the secretary of state and the attorney general.', (vol. r at 446.)

The Constitutional Convention delegates were well aware of the potential for

conflict between the Govemor and the Attomey General. In the year preceding the

Constifutional Convention, the Attomey General sued the Governor's State

Highway Commission over the Commission's authority to hire outside counsel to

represent itself in the Commission's name. This Court, noting "the lack of

constitutionally enumeratecl duties of the attorney general" in the 1889 Constitution,

held that the Govemor "has the power to either direct the attorney general or may

himself employ additional counsel." Woodahl v. State Hwy. Comm,n, 155 Mont.

32,37,465 P.2d glg (1970).

Having witnessed this recent dispute over the Attorney General's authority, the

delegates repeatedly rejected attempts to subject the Attorney General's legal duties to

the Governor's approval. Delegate Cate, noting that then Attorney General Woodahl

"has been advocating appointment of the Attomey General" by the Governor,

proposed that the Attomey General be appointed rather than eiected, because .,[t]he

Govemor should have his own attomey, and it ought to be the Attorney General.,,

(Verbatim Tr. at 867.) The opposing responses sounded a single theme of Attomey

General autonomy in representing the State: in a recent school lands dispute',it would

have been very unhealthy to have had an appointive Attorney General whose first

9



allegiance was solely to the Governor, rather than an elective one who represented

the interests of the people" (Delegate McNeil at 868); "what we're talking about is

creating the relationship between the two most important offices in the whole

Executive branch, and in theory and, I think, in practic e, they should be kept apart"

(Delegate Garlington at 869); "he should be an elected official who is responsible to

the people and not subservient to some Governor who has appointed him,"

(Delegate Wilson at869-70). The proposal to have the Attorney General serve the

Governor rather than the State failed on a voice vote (Verbatim Tr. 870), confirming

the broad reading of article VI, section a@) as providing for an exclusive duty to

prosecute and defend all litigation in which the state is a parfy.

u' CoMMoN Ldw TRADITION, AMPLIFIED BY M0NTANA'S
STATUTORY AND CONSTITUTIONAL MANDATEO GRANTS THE
ATTORNEY GENERAL THE EXCLUSIVE POWER TO DETERMINE
WHETHER LITIGATION SERVES THE PUBLIC INTEREST.

Courts generally have held that in the exercise of his common-law powers,

"the attorney general may not only control and manage all litigation in behalf of the

state, but he may also intervene in all suits or proceedings which are of concern to

the general public." State ex rel. Olsen v. Public Service Comm'n,l2g Mont. 106,

115, 283 P.2d 594 (1955), quoting 5 Am. Jur., g 5 at235 & $ 8 at238. Obviously

there can be no dispute "as to the right of an attorney general to represent the state in

all litigation of a public character." Olsen, 129 Mont. at 115. In a case with similar

10



orlglns ln an out-voted Governor on the Board of Land Commissioners, this Court

recognized the conlmon law authority of the Attomey General to sue on behalf of

the State with complete independence from the Govemor. State ex rel. Jones v.

Board of Land Comm'rs , 128 Mont. 462,27g P.2d3g3 (1954),rev'd on federal law

grounds sub nom. Montana ex rel. Johnson v. State Board of Land Comrn,rs,

348 U.S. 961 (19s5).

The Attomey General must put the interests of the public ahead of all other

legal interests. '?aramount to all of his duties, of course, is his duty to protect the

interest of the general public." superintendent of Ins. v. Attomelz Gen., 55g A.zd

1197, 1202 (Me. 1989). The Attomey General must not yielcl to the directives of

other government agencies or officials if he does not believe those directives to be in

the public interest. The Attorney General thus has both the right and the responsibility

tc promote the interests of all the citizens of the state, not just of certain segments of

government. See. e.g., State ex rel. Olsen ,l2gMont. at l 15

(Attorney General represents the public and may bring all proper suits to protect its

rights); ,4lgso. 2d 77g,7g2

(Miss' 1982) (the Attorney General's "responsibility is not limited to serving or

representing the particular interests of State agencies, including opposing agencies,

but embraces serving or representing the broader interests of the State") (citing EpA v.

Pollution Control Bd. ,372 N.E.2d 50, 52 (Ill. 1 g77)).

1l



Modem statutes and constitutional provisions reinforce and strengthen this

common law concept of the role of the Attomey General, to the point that

there can be no dispute as to the right of an Attorney General to
represent the state in all litigation of a public character. The Attorney
General represents the public, may brin g alt proper suits to protect its
rights, and he alone has the right to represent the state as to all
litigation in which the subject matter is of statewide interest.

7 Au. Jun. 2o Attorney General $ 14 (citations omitted) (emphasis added).

Moreover, the Attorney General's views in litigation prevail when a conflict

arises between his views and those of the state agencies and officers whom the

Attomey General represents. Battle v. Anderson ,708F.2d,1523, L52g(10th Cir.

19S3) (holding that the views of the Oklahoma Attorney General in litigation "must

prevail" over the views of the legal'counsel for any particular state defendant). The

reason for this rule is clear: although the Attorney General is obligated to represent

state officials and agencies to the best of his abilities, he need not--indeed,

must not--do so at the expense of the people as a whole. Reiter v. Wallsren, 184

P-2d 57I,575 (Wash. 1947) (though Attorney General may represent state officers,

"it still remains his paramount duty to protect the interests of the people of the

state"). To do so "would be an abdication of official responsibility." Feenelr v.

t2



Commonwealth,366 N.E.2d 1262, 1266 (Mass. lg77) (quoting Secretary of Admin.

and Fin. v. Attorney Gen.,326N.E.2d 334,33g (Mass. 197r.1

Absent a constitutional or statutory limitation, the Attorney General has broad

discretion to determine what legal matters fall within the public interest and require

his attention. State v. Heath, 806 S.W.2d 535, 537 (Tenn. Ct. App. 1990) (Attorney

General "may exercise such authorify as the public interest may require" and,,has

very broad discretion to decide what matters are of public interest and require its

attention"). It readily follows that the Attorney General represents the prop er party

to determine whether and when a given lawsuit serves the public interest. The

Attorney General possesses the exclusive and absolute discretion to determine

whether and when to initiate a lawsuit in a matter of public interest. State v.

Monarch chemicals Inc. , 443 N.y.s.2d 967, 969 (l9gl) (affirming Atrorney

General's cofilmon law power to bring action to abate environmental nuisance

despite disapproval of state oversight agency);

Gen', 558 A.2d 1197,1201 (Me. 1939) (holding that Attorney General had standing

to seek judicial review under administrative procedures act).

The Attorney General also possesses the exclusive and absolute discr"etion to

set state legal policy and to control all aspects of litigation for and against the State,

I 
S.ee 4lso Ex parte Weaver, 570 So. 2d 675,684 (Ala. 1990) (upholding Attorney General,s

authority to dismiss state insurance department proceedingr ou.t objectTon of state insurance
commissioner); State ,516P.2d 813, 821 (Okla. 1973)
(upholding authority of Attorney General to r"tu" p."aing litGation).

13



including whether to initiate or intervene in litigation. kptdtl[ry,570 So. 2d

675,677 (Ala. 1990) ('As the state's chief legal officer, the attorney general has

power, both under common law and by stafute to make any disposition of the state's

litigation that he deems for its best interest. . . , He may abandon, discontinue,

dismiss, or compromise it").'

UI. TI{E GOVERNOR'S ATTEMPT TO INTERVENE IN THE F'IDELITY
EXPLORATION LITIGATION EXCEEDS HER AUTHORITY iO-
ACT ON BEHALF OF THE LAND BOARD.

The Governor's attempt to intervene into the Fideliqv Exploration litigation

not only exceeds her general authority under the Montana Constitution, but also her

specific authority to act on behalf of the State in state lands matters. The Montana

Constitufion gives only the Board authority'ito direct [and] control . . . school lands

and lands which have been or may be granted for the support and benefit of the

2 
Se-e also State ex rel. Igoe v. Bradford, 61 1 S.W .2d 343,347 (Mo.Ct. App. l9g0) (.,It is

f9r the attorney general to decide where and how to litigate these issues invotving public
rights and duties and to prevent injury to the public welfare"); Public Defender Aeenc), v.
Superior Court , 534 P .2d 947 ,950 (Alaska 197 5) (Attorney b"n"rJpo*esses "po*ri to
make any disposition of the state's litigation which he thinks best"); Perillo v. Dieher,
314 A.zd 74,79 (N.J. Super. Ct. App. Div. 1974) (recognizing that Attorney General has*the exclusive power to control all litigation to which the Stati is a party"); QpiUiqn_Qf_the
Justices, 373 A.2d 647, 649 (N.H. 1977) (Attorney General has "broad uutt otity to -u*ug€
the state's litigation and to make any disposition of a case which he deems is in the state'i

, 262 N.W.2d 676,677 (Mich.
App.1977) (Attorney General "has statutory and common law authority to act on behalf of
the people of the State of Michigan in any cause or matter, such authority being liberally
construed").

l4



vanous state educational institutions." Mont. Const., art. X, $ 4. Consistent with

his general powers to prosecute and defend litigation on behalf of the State, "[a]11

actions . . . affecting any state lands . . . shall be conducted by the attomey general."

Mont. Code Ann. $ 77-1-111(l). Even before the present Constitution's expansive

specification of the Attomey General's powers, thig Court recognized the Attorney

General's prerogative to prosecute claims on behalf of the Board without defening

to the Governor. See State ex rel. Jones ,lzg Mont. 462. Nothing in the

Constitution or any statute grants the Governor the authorify to act unilaterallv on

behalf of the State in Board matters.

In fact, as noted by the court in numerous other circumstances,

constihrtionally created boards or commissions, such as the Board of Land

Commissioners, possess all powers conferred by Montana's Constitution and other

branches of govemment cannot add or detract from those duties. See. e.q., Board of

Pub. Educ. v' Jud& , 167 Mont. 261, 538 P.2d Il (1975) (holding unconstiturional

the Legislature's attempt to impose a duty of administering vocational education on

the Board of Public Education when the Constifution spelled out the Board's duties);

Board of Reeents v. Judgs, 168 Mont. 433,543p.2d,1323 (1975) (holding that

Legislature's attempt to control privately raised rnoneys and college president

salaries "indicates a complete disregard for the Regents' constitutional power,').

l5



IV. TIIE ATTORF{EY GENERAL'S POWERS PURSUANT TO
ARTICLE IV, SECTION 4 TRUMP MONT. CODE ANN. $ 2-15.201(5)
TO THE EXTENT THAT THEY CONFLICT.

The Governor cites Mont. code Ann. $ 2-l 5-201(5), in support of her

direction to the Attorney General to provide assistance to her legal counsel in the

Fideliqv Exploration litigation. That subsection provides:

Whenever any suit or legal proceeding is pending against this state or
which may affect the title of this state to any properfy or which may
result in any claim against the state, he may direct the attorney genera!
to appear on behalf of the state and may employ such additional
counsel as he may judge expedient,

Mont. Code Ann. $ 2-1 5-201(5). This and any other statutory powers given to the

Governor to litigate or direct litigation in the State's name must conflict with the

Constitution's clear mandate that the Attorney General, and not the Governor, is "the

legal officer of the state." Mont. Const. art. VI, $ 4(4). The Governor's attempt to

prosecute and defend any litigation on behalf of the State clearly exceeds the limitation

set in the Constitutional Convention against her assumption of "direct responsibility of

performing the duties assigned . . . the attorney general." (Vol. I at 446.)

To the extent it allows the Governor to direct litigation concerning school

lands and other state lands under the Board's jurisdiction, g 2-15-201(5) also

violates the Constitution's delegation of authority over those lands to the Board

itself, and not the Governor alone. See Mont. Const. art. X, $ 4. To the same

extent, $ 2-1 5-201(5) also conflicts with Mont. Code Ann. S 77-l-l l l(l) which,

t6



consistent with the Constitution, directs that "[a]li actions . . . affecting any state

lands . . . shall be conducted by the attorney general."

Because $ 2-15-201(5) cannot be reconciled with either the Constitution or

the State Lands code, this Court should declare it unconstitutional.

CONCLUSION

For the foregoing reasons, the Attomey General respectfully requests that the

Court accept original jurisdiction and grant his Application for a Writ of prohibition

and a declaration that $ 2-15-201(5) violates article VI, sectio n a@)of the Montana

Constitution. In the alternative, the Attorney General requests that the Court accept

original jurisdiction and set a briefing schedule.

Respectfully submitted this 4th day of November,2004.

MIKE McGRATH
Montana Attorney General
ANTHONY JOHNSTONE
Assistant Attorney General
215 North Sanders

AN M. MO



CERTIFICATE OF SERYICE

I hereby certify that I caused a true and accurate copy of the foregoing

Application for Writ of prohibition to be mailed to:

Mr. James Santoro
Chief Legal Counsel
Office of the Governor
P.O. Box 200801
Helena, MT 59620-0801

Mr. John Metropoulos
Gough, Shanahan, Johnson & Waterman
P.O. Box l7l5
Helena, MT 59624-1715

CERTIFICATE OF COMPLIANCE

Pursuant to Rule 27 of the Montana Rules of Appellate Procedure, I certify

that this Application for Original Jurisdiction and Writ of Prohibition is printed with

a proportionately spaced Times New Roman text typeface of 14 points; is double-

spaced except for footnotes and for quoted and indented material; and the word

count calculated by Microsoft Word for Windows is not more than7,000 words, not

averaging more than 280 words per page,

certificate of compliance.
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TN THE SUPREME COURT OF THE STATE OF MONTANA

No. 04-

STATE ex rel. MIKE McGRATH, Attorney General,
State of Montana.

v. 
APPlicant'

JUDY MARTZ, Governor, State of Montana, and
JAI",'fES SANTORO, Chief Legal Counsel, Office of the Govemor,

Respondents.

AFFIDAVIT OF MIKE McGRATH

STATE OF MONTANA )
: ss.

County of Lewis and Clark)

MIKE MoGRATH, being first duly sworn upon oath, deposes and says:

l. I am the Attorney General of the State of Montana and in that capacity I serve as

a member of the Board of Land Commissioners (hereinafter "the Board").
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2. On October 18, 2004, the Board considered a proposal to have the State of

Montana intervene on behalf of the plaintiffs in an action in federal court that sought to quiet

title to the State's mineral interest in the submerged lands of the Tongue River, namely

Fidelity Exploration & Production Coipany v United States of America, et al., U.S. DisFict

Court Cause No. CV-04-l 00-BLG-RWA.

3. Secretary of State Bob Brown moved the Board to have the Department of

Natural Resources and Conservation intervene in a quiet title action to defend the state's

mineral interest.

4. Secretary of State Brown's motion failed three to two, with Secretary of State

Brown and Governor Martz voting in favor, and Attorney General McGrath, State Auditor

John Morrison, and Superintendent of Public Instruction Linda McCulloch opposing.

5. The Board took no further action on this matter.

Affiant funher sayeth not.

Subscribed and sworn to before me this 4th day of November,2004.

( SEAL ) Notary Public for the State of Montana.
Residing at Helena, Montana.
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and accurate copy of the foregoing AFFIDAVIT

OF MIKE McGRATH to be mailed to:

James Santoro
Chief Legal Counsel
Office of the Governor
State Capitol
P.O. Box 200801
Helena, MT 59620-0801

John Metropouios
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715

Helena. MT 59624-1715

DATED:
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James W. Santoro
Govsmor's Chief Legal Counsel
Roorn 204, State Capitol,
P.O. Ecx 200801
Helcn4 MT 59620-0801

'(406i iA+3711
(40 6)':4+5529 (facsimile)

AAorney for State ofMoatana
i'rop o sed Plainti Slntervenor

rt

CauseNo. cV-M-100-eLc-RVfA, :,
'ur',

' STATE OF MONTAITIA'S . :

MOTION FOR INTER\TENTION

rt

LTNITED STATES DISTRICT COURT
FOR TI.IE DISTRICT OF MONTA}.IA

BILLINGS DIWSION

FIDELITY DSLORATION & PRODUCTION
COMPA]VY,

Plsinti$

and

STATE OF MONTA}IA.,

Propos ed Pl aintiFlntervaor,

v.

UNITED STATES OF AI{ERICA; tNnso
STATES DEPARTMENT OF THE INTERIOR;
GALE NORTON, ia her official capacity as the
United States Secretary of the Interior; UMTED
STATES BIJREAU OF INDIAN AFFAIRS;
DAVTD AIIDERSON in his ofrciat capacity as

Assistant Secretary, Brueauof Indian A-ffairs,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)Defeudants.

COMES NOW the State of Montana f'State'l; and respeclfully moves the Court for an

order permitting the State to interrvene as a Plairtiff{ntEn/enor wrdel Rules Za(a)(Z)and 24(b)(2)



ry

of the Federal Rules of Civil Procedure ro protect its sovereign, properfy, and financial interests

and to fulfill its dutics to its citizens in regard to navigable waterwayn and water.l

' on July 23,2l}A,Fidelity Exploration & Producrion Comparry fsidelity') fiied a euiet
Title action, 28 u's'c ' $ 24094against the united states. In its cornplainf Fidetity asserts that

the United States, in trust fbr the Northern cheyenne Tribe, has claimed titte to tire bed of the

Tongue River east of the Northonr Cheyenne Indian Reservatioq anil that the udted states,

claim conflicts with the state's ownership oftbe bed oftbe Tongue River. Complaint,

Inhoductjon, attached hereto as Exhibit A. Fidelity asks the cor:rt to issue an order quietiug title

in favor oftbe state to the bed of the Tongue River east of the Northem cheyenne Indiarr

Reservation and consequently, Fidelity's ownership of seven (7) oil and Gas Lcases. complaing

11 30.

The basis for Fidelity's argumeDt is that upon attaining statehood in I ggg the state was

granted admission to ttre united States "oD an equal footing with the original sFtes.,, complain!

11 13' Admission under equal f'ooting with the original states vested the state with tbe sovereign

ownersbip of the bed of all navigable waterc within its bowrdaries, inclucling the Tongue River..

However, by Executive order issued by President Tflilliam McKinley on March 1g, 1g00, the

I Federal Rrrle of civil Procedure 24(c) provides that a motiou to intervene..shall beaccornpanied by a plearling setting forth the .i"itit or defense for which intr*uotion is sougbt.,,AJrhough Ninth cirarit caie lawias modifi{ thr a"tyi" nr_r-a pleacling simultaneouslywith amotion to intsnene (Becranan Indus. Inc-_u_._I1tr- qrc. co., 966F..zd q70,4r4(9rh cfu. rgg2); seeako Pub' citizen v' Liggett Group,-Inc., 858 F.2_d77s,zsi*a lrst cir. r 99g)), tlre state herebyconcuneutly adopts the fbllowing paragrapbs ofPlaintitrFideiiiy,s c.*pl;ili, ffi I tluough 25and Praver for Relief, JfJ[ I anil g- The sh:t" firadil;; that iursuantio il- u.s.c. g 2409a" itis entitled t'o a decree from the court ouietiug title to aJi"a of the Tongue River east of theI*Io'rthern cheyenae Reservation in fa; "{{;ill;; *a ri.t".t ar De6;a*tr r,rr,n may claiman interest conilicting with the state. shorrld.the a;"tt ;*tirlre tho stute toEu I separarepleading, the state herebyrequests tbnt irb; l.,;rJt* uliitioral twenry (20) dap from the dateit is granted intervention to furth€rplead. Notice ofthe state's Motion,tbrlntervention wasprovided to all parties ou whicb nab;ty served 
" 
sr-*;; and compraint.
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Northern Cheyenne Indian Resenvation's eastern bounrlary was purpodedly exteuded east to the

mid-channel of the Tongue River- Fidelity asserts that the claims of the United States, in tnrst

for the Northem Cheyenne Tribe, conflict with the prior and superior ownership of the State in

tbe bed of the Tongue River, which it attained lpon stntehood. Complaint t[23.

fiie resolution ofthis action will directly and materially affec both the sovereign,

property, and financial interests of the State as woll as its ability to ftlfill its duties to its citizens

in regard to all navigable waterways and water within the State, which tbe State owns under

Article X, Section 11, of the Montana Constitutiort of 1972 in trust for its citizens. In Fidelity's

Complaint, Prayor for Relie{ p. 6, 1i]l I and 2, Fidelify seeki an order quieting titJe in favor of the

State to the bed of the Tongue River east of the Northern Chi:yenne Iadian Reservation and for

an order quietiog title in favor of Fidelity to seven (7) OiI and Gas Leases it purchased from tbe

State in October of 2002. As a sovereign and proprietor, the State has legally-cognizable

interests in the ownersbip of the bed of the Tongue River and ta:<es ancl royalties resulting from

oil and gas developed from the leases therein. Moreover, it has interests in this natter arisiag

&om its duties to its oitizens in connection withits ownership and maaage,ment ofnavigablo

watets'ays and water from the benefit ofits citizens. Therefore, the State seeks to intewene

becarso the disposition of lhis action will impair or impede the State's abilig to protect theso

interests, and because Fidelity cannot reasonably be expected to'adequately represe,nt the citizsrrs

of this State or the State's interests.

Pursuant to Local Rule 7.1(f, the State bas contacted the'attorneys for Fidelity ancl

Defendants concerning this Mo0ion. Fidelity tloes not object to this Motion and the United States

indioates they will probablynot actively oppose the intorventiog, altfiougb the United States

reserves the ri&t to do so.
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I lrereby cerlifu that a copy of the foregoing State of tlfiontdna's Motionfor Intemention
waS mailed, via U-S. mail, at $elen4 Montan4 on the ?2.+J\sggctober, 2004, to:

For the reasons set forth herein and in the accompanf ing brjet the State requests this

Corrrt for an order permitting it to intervene as a Plajntiff-Jntervenor under RuJes 24(a)l}) and

24(b)(2) of the Federal Rules of Civil Procedure.

Pabicia Miller
U.S. Deparfnent of Jtstice
Environment & Nannal Resources Div.
lndian Resources Section
P.O. Box 44378
Washington, DC 200264378

Jon Metropoulos
Dana L. Hupp
Gougtr" Shanahan, Johnson & Waterman
33 Soutb Last Charrce GuJch
P. O. Box 1715
Heleno, MT 59624

Civil Process Clerk
Office of the United Siates Attorney
2929 3d Aveoue North Suite 400
F.O. Box 1478
Billings, MT 59103

Presideot Georgc W. Brxh
'i'he White House
I600 Pennsylvania Avenue N.W.
Waqhingfou, DC 20500

Respectlirlly submitted this za,-day of Octob er,20A4.
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John Ashcroft
Attorney Oeneral ol'.the United States
U.S. Deparboent of Justice
950 Pe.,nsylvania Aveouc N.W.
Washingtoq DC 20530-0001

United States Deparbent ofthe Interior
1849 C Street, N.W.
WashiugtonDC 20240

Gale A. Norton
Secretary of the Interiot
United States D€parfinent ofthe Iuterjor
1849 C Street, NW.
ril/ashingtoo DC20240

United States Bureau of luclian A{Tirirs
United States Departrrent of tbe Interior
1849 C Steet, N.W.
WashiugtonDC 20240

David W. Andersoa
Assistant Seciotary - Inciian Affairs
Br.ueau of Indiarr Affairs
United States Deparanent of the Intqnor
1849 C Slreet, N.W.
Washington DC 20240



of the FerlEral Rules of Civil Procedure to protect its sovereign, properfy, and financial interests

and to fulfiI] its duties to its citizens in regard to navigabie waterwayn and water.t

On July 27,2}}4,Fidelity Exploration & Production Companyf$idElity') filEd a euiet
Title action' 28 u's'c ' $ 24094against the united states. In its cornplainf Fidelity asserts that

the united states, in tr|rst for the Nortbern cheyenae Tribe, has clajmed titleto the bed of tl.re

Tonguc River east of tho Nortbern cheyenne Indian Resenratioq and that the united statcs,

claim conflicts wil! the state's owaership of tbe bed of tbe Tongue River. comptaint,

Inhoduction, attac'bed hereto as Exhibit A. Fidelity asks the court to iszue an order guiaiag title
in favor of the state to tbe bed of the Tongue River east of the Northem cheye,nne Indian

Reservation and consequently, Fidelity's ovrnership of seven A oiland Gas Lcases.'complain!

1130.

The basis for Fidetity's ai-gument is that upon attaining statehood in Iggg the stats was

grantod admission to the united states 'bn aa equal footing with the original ,Ft"s.,, complaia!

1J l'3' Admission under eclual .f'ooting with the original states vestecl the state with the sovereign

ownersbip of the bsd of all aavigable watir$ within its boundaries, inclucling the Tongue River.
Howeve'r, by Executive order issued by president $riliam McKinrey on March r 9, 1900, tbo

1 Federal Rule of civil Procedure za$)provides that a motion to interven...rh.ll b,accornpanied by a pleading setting forth the .i.iiiot aur*r. for which interv.ntion is sought.,,AJtbough Niath circuit case law ias modifiT gi;;ttoqe a ileadidJ;;haneously witb arnotion ro intenrene (Becbnan Indus_ k"-^t^i!tl l;'*,2e1.r,za 1tfifri-t Cu. tp92); seeabo Pub- citizenv- Lissen Group,-Iaa, 858 F.?d??5,id51.rry cir. rggg));tlre stateherebyconcureutly adopts the fullowing puagraphs ofPtaintitrrideliiy's co*pl;#: fil I tluou& 25and Praver for Relief, ffi I and g- Tbe stu:t firttb* .G; qrralnursuant to il u.s.c. g 2409a" itis entitled to a decree from the co'rt quicting tiue to tilJula ortrr" Tongue River east oftheNorthern cheyennc Reseryationin diot oftle st,r; il;gainst ail De6;dants who may claiman interest conflicting with the state; should.the a;rrt;.,l,rJre the surui" nr, a separatepleadins the state herebvrequ*tr tbJi' t;;;#l*;tart*ar twenry (20) dap from the dateit is granted intervention to futtLrptmd No-ti"" oitl"il",, Motion,lbrlnierveoti'n wasprovided to aI parties on whicb ria'aity served 
" 
s,r*o* and compraiut.
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Northern Cheyenne Indian Resenvation's eastern bormclary was purportedly extor:cled east to the

mid-channel of the Tongue Nver- Fidelity asserts that the claims of the Uaited States, in tnrst

for the Northenr Cheycnne Tribe conflict with the prior and superior ownership of the State in

the bed of the Tongue River, which it attained upon state-hood. Complain! t[23.

The resolution of thig action will directly and materially affect both tbe sovereigg

propenty, and finansial interests of the State as well as its ability to fulfi.ll its duties to its citizens

in regard to all navi!'able waterways and water wirhin tbe State, which tbe State ourns under

Article X Section 11, of the Montana Constitution of 1972 in trust for its citizens. In Fidelity's

Complaint, Prayor for Relie{ p- 6, lIfl ! and2,fidelity seelci an trrder quieting title in favor of the

Stateto the bed of ttre Tongue River east of theNorthera Cbiyeone Indian Roservation arrd for

an order quicting title in favor of fiaeUtyto seven (7) Oil aud Gas Leoses itpurchased from tbe

State in October of 2002. As a soverpigr and proprietor, tlie State has legally-cognizable

interests in tho ownership of the bed of the Tongue River and taxes aocl royalties resulting from

oil and gas developed fiom the leases thaein. Moreove,r, it has interests in this nratter arisiag

&om its tluties to its c'itizens in corurection with'its ownership and maaagement ofnavigable

efore, the State seeks to intenrene

becatso the disposition of this action will impair or impede the State's ability to protect these

ioterests, and because Fidelity carutot reasonably be expected to'adequately represent the citizeas

of this State or the State's interests.

Pursuant to Local Rute 7.1(j), the State bas contacted the-attorneys for Fidelity ancl

Defandants concerning this Motion. Fir{elity tloes not object to this Mbtion and theUnited States

indicates they will probablynot actively oppose the iaterventiog, althougb the United States

reserves tbe rigbtto do so.
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For the roasons set fortb hercin and in the accompanf ing brjel tbe State requests this

Conrt for an order permitting it to intervene as a PlaintiJf-Interyenor under RuJes 24(a)1Q) and

24(b)(2) of the Federal Rules of Civil Procedure.

I lrereby cerlifi that a copy of tlre foregoing State of lylontana's Motionfor Intentention
was mailed, via U-S. mail, at $elen4 Montan4 on the 4of ?ctober, 

2004, to:

Patricia Miller
U.S. Departnent of Jtstice
Environment & Natural Resor.rrces Div.
Indian Resources Section
P.O. Box 4378
Washington, DC 20026437 8

Jon Metropoulos
Danal. Hupp
Gough, Shanahan, Johnson & Waterman
33 South Last Chance Gulch
P. O. Box 1715
Hclena" MT 59624

Civil Process Clerk
Offise of the United States Attorney
2929 3dAveouo Noflh, Suits 400
F.O. Box 1478
Billings, MT 59103

Presideot Georgc W, Bush
'ihe Whirc House
I 600 Pennsylvania Avenue N.W.
washingtou, DC 20j00

Respectlirlly submitted this {duy of October, 20A4.
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John Ashcroft
Attomey General of the United States
U.S. Department of Justice
950 Peonsylvania Aveouc N.W.
Wasbingloq DC 20530-000I

United Statcs Deparbent of tbe Interior
1849 C Strcet, N.W.
Washiuglon DC 20240

GaleA. Norton
Secretary of the Interior
United States Deparnuent of the [rterjor
1849 C Street N.W.
Vi/ashingloo DC20240

Uniterl States Bureau of Inctian Affirirs
United States Department of the Interior
1849 C Srceq N.W.
Washington DC 20240

David IIf. Anderson
Assistant Seciotary - hrclian Affairs
Bureau of Indiarr A.ffain
United States Departrnent of the Intqnor
1849 C Slreet, N.W.
Washington DC 20240
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James W. Santoro
Gove.rnor's Chief Legal Counsel
Room 204, Stat*. Capitol,
P.O. Box 20080i
I'Ielearq MT 59620-0801
(406) 444-311 1

(4 0 6) 444 - s529 (facsimil e)

Attorney for State of Montana
Ploposed PlaintiFlntervenor

UNITED STATES DISTRICT COURT
FOR TT{E DISTzuCT OF MONTA}IA

BII.tr]NGS DMSION

(l ' -::.\
l, ;,' r, ,'i
:;

FIDELITY E>PLORATION & PRODUCT]ON
COMPA].Iy,

Plai$iq

and

STATE OF MONTANA.

Proposed Plaintiff-InteryoDo&

v.

TNITED STATES OF AMBRICA; I.INITBD
STATES DEPARTNIEITT OF TTIE INTERIOR;
CALENORTON, inher official capaciryas tlre
United States Secretary ofthe Intorior; IJNITED
STATES BUREAU OF INDI,AN AFFAIR,S;
DAVID ANDERSON, in his official capacif as
Assistant Seoretary, Bureau of Indiao Afairs,

Defeodants.

' .. :
Cause No. CV-04- 100-BLG-RWA l'

:..

STATE OF MONTA]TIA'S BRIEtr'
Nt[ SUPPORT OF.MOTION T,OR.

INTER\MNTION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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I. III'TRODUCTION

T?re State ofMontana ('State') has moved this Court for an orderpermitting tbe State to

iatervene as a parfy plaintiff 1his brief is filed in support ofthe Srate's Motior! prrs,rrant to

Local Rule 7.1(c)

On July 27,2004, Fidelity Exploration & Production Compa:ry ("Fideliry') filed a euiet

Title actioro 23 U.S.C. 0 24}9p,against the United States. In its Complain! Fidelity asserts that

the United States, +n bust for the Northem Cheyenne Tribe, has claimed title to the bed of tbe

Tongue River east of the Nor{rem Cheyenne Indiao Reservation, and that tbe United States,

claim conflicts with the State's ownership of the bed of fte Tongue River, and, therefore,

Fidelity's ProPerly interest in seven (7) Oil antl Gas leases for oil and gas dwelopmeot it
' .purchased from thE State in OctobEr 2002, Ttre State uow seeks to interveoe for thepurpose of

protecting its significant sovereign, propefi and financial interests at issue in this lawsuit as

well as to fulfill its duties to its citizens in regard to navigable waterways and water within the

Statg which it owns urder Article X, Sectioa 11, of the Montana Constitution of l972in trust for

its citizeru

Specifically, the State seeks to protect Montina citizens' rights to royalty and tan

paynearts from the development of the State's natural iesowces. The citizens of the State have a

legal riglt to any royalty and ta,r palmmts, as provided by Monlam law and the teisrs of thc oil

and gas leases, with respect to natural gas resoruces owned by the State and leased to entities for

the prrposes of exploratioa and development. See, e.g. Exhibit A, Oil and Gas Lease, attached

hereto- The state also seeks to protect its ownership of tbe bed of the Tongue River, which it
hotds in fust for the citizens of the state of Moatana. Mont. code. ArD. g 7D-t-201 (2003). The

State's dufy to protect its citizens' rights td natural gas production revenues and ownership of the
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bed of the Tongue Rivel are urrique interests, independeat fom Fidebty's. As sucb, the existing

parties cannot be presumed to safeguard tlre State,s interests.

' Thereforq the State now moves to intervene iD order to protect its sovereigr, properly

aad fina:rcial interests and to fulfiil its duties to the citizens of the State in regard to navigable

waterways and water. The State is entitled to intervene as of rigbtpursuant to RuIe 24(a)(2) ot

the Federal Rules of Civil Procedure. In the alteroative, the State's claims and defenscs have

questions of law and fact in common witb Fidelity's clarms; tberefore, tho State should be

granted the right to permissive intrwention under Rule 2aft)12; oftle Federal Rute.s of Civil

Prooedrrre.

IT. FACTUAL BACKGROI,IND

By Executive Order issued on Novemb er 26,1884, President Ctester A. artlu, created

the original Nortlera Cheyenne Reservation. Complaint" fl 9. The original federal reservation

was set apart from a portion of the Montana territory for the use and occupation of the Northern

Cheyenne Indians' Id. TheResorvation's orieinal eastem boundary was approximately teu

miles wost of the Tongue Rivs. Id,nrc.

The Tongue River tilas one of the navigabldrivers tbe Unitod States held in tnrst for the

State. The headwaters of the Tongue River are located in the State of Wyoming. the River ha,$

a northeasterly floq oossiqg througb southeast Montana to its conflueoce with the yellowstone

River near MIes City, Montana-

'In 1889, tbe State ofMontana attained statehood pwsuant to the Dakot4 Montana an6

ltry'qshington Enabliag Ac! 25 Stat. 676. Section 8 of the Enabting Act and the equal {ooting
doctuine granted the State admission to the United States "on an equal footing witb the origi:oal
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states." /d. Adm'ission under egual footing with tbe original states vested the State with the

sovaeign ownership of tbe bed of all navigablo *urrrc within its boundaries.

In a Lease SaIe beld on Septemb a 4,2002,Fidelitypiucbased.swen (D Oil and

Gas Leases from the State of Montana- lte leases are located in Rosebud County and

specifically, include the portion of the bed of 'thc Tongue River in diqpute in lhis lawsuit.

Complaint, \24. Fidelity asser.ts that it initiated this lawsuit "to adftdicate a ilisputed

title to real property it owus in which the United States claims an interest. Specifically,

Fideliryinitiated this suit to quiet title agairst the United States to reroove a cloud &om

the title underlying, aod consequentlyits ownership of seven (?) Oil and Gas Lea.ses

Fidelitypr:rchased fiom the State ofMontana on Seprember 4,2X[2,which are locatcd

in thebed of the Tongue Rivsr." Complaint,Intoduction. Under State law, the State owns aU

navigable waterways and all water within its borrndaries, It bolds these property interests in its

sovereign capaoity aod in trust for its citizens. Mont. Consl Art. X Section 11.

TrI. ARGUMENT

Disposition of the claims asserted ia Fiilelity's Complaint will significanflyrmpact the

substaotial property and finaucial interests of tho State of Montaoa Specifically, tbe State has a

Iegally-cognizable intcrcst in the bed of the Tongue River and the taxes and royalties coilected

from uatural gas production, which are the subject of this lawsriit. ,See, Legal description .

containod in Fideligls Complaiul Consequently, tbe State moves the Court for leave to

interveoe because the disposition of tbis action may impair s1 impede the State's ability to

protectthese interests, and because Fidelity cannot reasonablybe expected to adequately

rqrresent the citizens of the State or their interests-
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The State is eotitled to intervention as a matter ofrighg or alternatively, permissive

inlervention. Fed. R Civ. P.24(a)- (b) (2004)- Rule 24 provides, in relevant part:

(a) Interventioa of Rigbt Upon timely application anyone shall be perrmitted to
intervene in an action: (1) wben a stafute of tbe United States confers an
unconditioual rigbt to interveo e; or Q) wbon the applicant claims al interest
re1atingtothepropertyortansactionwhichisthesubjectoff]reactio::eindt]:e
applicant is so situated that the disposition of the act'ion rnay a.s apractical nratter
i.puit or impede tbe applicant's ability to protect that interesg unlcss tbe
applicant's interest is adequately represeoted by existing parties.

(b) Permissive lntervention. Upon timely appiication anyooe oraybe permitted to
interve,ne in an actioo: (1) when a statute of the Udtd States confers a
conditional right to intervene; or (2) wben an applicanfs ciaim or defbrrse arrd tbe
mnin action have a question of law or fact in common . . . . In exerciping its
discretion tbe court shall consider whelher the intervention will unduly delay or
prejudice the adjudication of the tights of tbe original parties.

Rule 24 must be consFued "liberally in favor of potential intervenon ." S.W. Ctr.for Biobsical

Diversity v. Berg,268 F.3d 810, 818 (gth Cfu.200'!); Fo,rest Consertorion Cotmcilv. tl.S. Forest

Sew,,66 F.3d 1489,1493 (9th Cir.'1995); Jochims v. Istpu Motors, Lrd.,l4E F-R-D- 624,626

(S.D. Iowa 1993), modified on other grounds, 151 F.ILD. 338 (S.D. Iowa 1993) (R I:24 is to

be coasbued liberaliy with all doubts resolved in favor ofpermitring intervcnfion.'); accord Ark

Elec. Energt Consuruers v. Mddte S. Energt, Ine.,772F.2d 401, 404 (Sth Cir. 19S5); Warheit v.

Osten,57 F.R.D. 629,63A G.D. Micll 1973) (RuIe 24 "shou]d be read to allow isten'ention iD

8s many situations as possfrlc.'). Accordinpfy, in the present case any question regarding the

State's Motion should be resolved in favor of interyention.

.4. The State Is Entitled To Iltervention As A Matter Of R.ightUnder F'ederal
Rule Of Civil Procedure Ui(a).

An applicant's right to intenrene uoder RuJe 2a(a) is detennined by the following four-

part test:

5
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(1) the application for intervention must betimely; (2) the applioa.ntqust have a
;rignin*itly protectable" interdst relating to property or transaction that is the

subJ'ect of thl actioa; (3) tlre applicant must be so situated that the disposition of
the action may, as a practical matter, i-p"ir or impede the applicant's ability to

protect that iuterest; and (4) tbe applicanfs interest must oot be adequately

represented by the existingparties in the lawsuit-

S.W. Ctr.,268 F.3d atllT; Kooterui Tribe of ldaho v- Veneman, 3I3 F-3d 7094,1107-08 (9th

Cry.2002)(citing WetlandsActionNetworkv.IJ.S.ArmyCorpsofEngTs.,222V.3dll05, 1113-

14 (9th Cir. 2000); Sierra CIubv.8.P.A,995 F.2d l47E,l48l (1993). Ifthe four criteria are

me! "[t]he district cotrt must grant thc motion to intervene." U.,9. v. WasLr 36 F.3d 1499, 1503

(9tlr Cir. 1996), citing Greenev. U.,S., 996F.zdg73,g76(9th Cir. 1993). As demonstrated

below, the State conclusivelymeets ali fou criteria. Consequently, the State is eatitled to

inlervene as matter of right, in accordance witb Rule 2a(a) of the Federal Rules of Civil

Procodrue.

1, . The S.tatets-motion to intervene is timelv.

The first elernent the Court is to consider in addressiag a Rute 24(a) motion is whethen

the motion is timely. S.W- Ctr.r 268 F.3d qt 817. In determining timeiiness, courts examine

three factors: the stage of tho proceedings, the prejudice to existing parties, and the length of and

reason for the a"iuy. League of United Latin Am. Citizens v. Wilson,l 3 1 F.3d l2g7 ,1308 (gth

Cir. 1997), citi4g County of Orangev. Air Ca1.,799 F.2d 535,539 (gth Cir" 1936).

The State's Motioa is timelybecause this case is at'its inception. The Defendants have

not filed tbeir answer, no scheduling order is in placg nor has any discoverybeen served- No

zubstantive briefing has occttrred and no procedural deadlines have passed. Hencq the fact t}at

this oase is at such an early stage of tbe proceeding weighs conclusively in favor of intervention-
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Moreover, in light of the procedural posture of this case, no exi.qting party would suffer

anyprejudice or otber delriment in connection wi{h State's interyeotion. In fact, the State,s

intervention will aid in resolving the substantive questions 8t issue in this lawsuit. T?re finai

timeliness factor, ihe reason for the delay in the motion to intervene, does not apply, because oo

delay has occurred. The State has tbus mEt its br:rden bfproving the timeliaess of ix Motion.

2, The State has a ilsisnificsntjv protectabte" ixterest retatinq to the' 
. rubiu.t rrtt.r of thffi

Iatervention applicants must also assert a "significaotJyprotectable" interest relating to

property or a lransaction that is the subject matler of litigation . Kootenai Tibe,3l3 F.3d at

1107-08. No specific legal or equitable interest need be established . S.ry. Ctr.,268F.3d at gl g.

"It is generally enough that the interest fasserted] is protectable under some law, and that there is

a relationship between the legallyprotected interest and thg. claims at issue." /d., qurting Sie*a

CIub,995 F.2d at 1484- Here, the State's interests ia taxes and rolalties and its ownership in the

bedofitsriversarqindeed,'.sipnificantlyprotectable,r, 
:

wyandotteNationv. city of Kawas city,2ooF.slpp. zalf,/lg p.Kan.2002), is

particularly instructivo. Therg the Wyandotte Nation sought'a declaratoryjudgment quieting

tifle to lands located in Kaasas Cify. The original defendants were the city and the couoty. Id. at

1'282- The StatE of Kansas moved to intervene pursuant to RuIe 2a@\Q) of the Federal Rules of

Civil Procedure. -Ll. at 1287. Although the Sta:ts of Kansas did not have a basis for fee title to

the.disputed properfy, the State of Kansns argued that its interest relatiag to the propeny at issue

justified interveution- Specifically,'the State argued - add the court agreed - that if the tribe

prevailed and title to the laird was quieted in favor of the tribe, "Kansas would lose the taxation,

regulatory and jurisdictional powcrs it exercises over these lands.' Id. at l2gg. The State of

7
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Kansas fuiher argued that "[]and held in tm-.t by tJre federal govemment on behalf of Native

American bibes is exa'npted &om state or local ta,rafion by 25 U.S.C. $ 465, and from local

zoniag and regulatoryrequirements pursuant to 25 C.F.R. $ 1.4(a)." Id. The State ofKalsas

also arguod that a ruling for the tribe would extinguish the state's criminal and civit jr:risdiction,

aad would deprive Kansas of its powas of escheat and eminent domain over the tracts ofiand at

issuein the suit. Id. Eveo thougb the State of Iftnsas lacked a direct claim oftitle, the court

concluded that 'Kansas has articulated a direct, substantial, and legally protectable intersst"" and

that inten/eotioa as ofright would be permitted. Id. In the presont casg the State of Montana's

argumeot for interveotion is eveo stronga because thE State of Montana has a substantial basis

for claiuring aD ownership interest in tbe subject properfy.

b, Sierro CIub v. EPA,threNinth Circuit held that the City of Phoenix was entifled to

interveoe as of rigtrt in an action brought bythe Sierra Club against ttre EPA. The Siena Club

sought to have the EPA promulgate water quality si.andards for final pollutant discharge permits

"that reduce toxics being discharged from each of the Arizona poiai sourc rY-J' Id.at 1480.' "In

practical tef,ms, the Sierra Club wanted the court to order the EPA to change the City's [water

discbargel permits." Id. at1481. The Nhtb Circuit held tbat the City could intsrvene as of riglt

beoause the City's stahrs as an EPA permittee could be affected wben the relef sougbt would

require the EPf. to make the City's pcrmits more restrictive. Id. at 1486. There, the Cityhad

already acquired eoforoeable water dischargepermits from the EPA rmdertbe CWA. /d. at

1482. The Ninth Circuit emphasizod that "tho lawsuit would affebt tb.e use of,real property

owned by the intervenor by requiring the defe,adint 1s slange ttre terms of permits it issues to tbe

would-be intenrenoto which permits regulato the use of that roal property. These interests are

squarelyin the class ofiaterests traditionallyprotected by.law." Id. at l4B3.



So it is in the present case. The lawsuit impacts the Statels "significantly protectable"

property and financial interests. The State has a significant propa1y irterest is the ownership of

tbe bed ofthe Tongue River. Further, the State has a significant interest.in the taxes fiom oil and

gas production. Title 15, Chapter 36 of the Montaaa Code Annotated provides that the Statg

including Montana's schools, will receive a portioa of the taxes &om oil and gas.production, See

generally,Mont. Code Ann. $$ 15-36-331 - 332 (2003). Fhrther, the State is entitled to rental

and royaltypaycne,nts as set forth in its Oil and Gas Leases. See gerrcralh Exhibit A. Because

the current lawsuit impacts these "significantly protectable" property interests, intervontion must

bepermitted.

3. The Strte is situated so that disposition of thls action mav as e
a

The third elemeut for tbe court's consideration is whether the disposition ofthe aetion

may, as a practical matter, impair or impede the potential intervenor's abilit5r to protect its

interest. S.W, Ctr.,268 F.3d at 817. The very natue of a federal quiet title action is to determine

who owns the title to real or personal property over which the United States has asserted sCIme

inferest. Koehler v. U.,9., 153 F.3d 263,267,n. 5 (5th Cir. 1998); see nlso MacElvainv. {/,S.,

867 F.Supp.996,I003 (M.D,Ala. 1994). Here, Fidelity asserts a leasehold iuterest in tbe zubject

propert54 ana botl thc United States and the Siate assert confiicting fee interests in the subject

proporty. It logioaUy follows that the State must be permined to participate as a real party in

interest in this guiet.title suiq in order to eosnre prpper adjudication of the State's claimed

interests-

As discussed above, the final disposition of Fidelity's claims will have au exhaordiaary

impact on tbe State's duty to protect its propeity and financial interesls. The disposition qf rhis
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lawsuit could result in the State losing substantial ta,x revenue or royalties and ownership in the

bed of the Tongue fuver along the eastem borndary of the Tongue Rivsr. Therefore, the Court

should grant the State's Motion for Intewention, so to ensue the State has the opporfunityto

protect its r.raique interests.

4. The Ststets interest is ipadequately repre-sg.nted bv tle parties.

The final crjterion for htenreotion as of rigbt is tbat the applicant's interest must be

inadequately represented by the existing parties. Wettard,s Action Network,222F.3d,at.1 113-14;

Siena CIub,995F.2d at 1481; Mont.v. U,9. 8P.A.,13? F.3d iI35, 1141 (9th Cir. lg98). "The

applicant-interveoor's burden in showing inadequate representation is minimal: it is sr''fficient to

show tbat represeutatio\ rnay be inadequate." For6t Cowemation Council,66 F.3d at 1498

(ernphasis in original), citing lTbovichv. (Jnited Mine Worlrers,4O4 U.S. 528, 538 n. l0 (1972).

'Tn dete,rmining whether a would-be intefl/eoor's interests will be adequately represented

by an existing pilly, cowts consider: () ) whether ttre interest of a present parry is zuch tbat it will
' undoubtedly make all the interveno/s arguments; (2) whether tle present pafiy is capable and

willing to urake zuch arguments; and (3) whether the would-be intervenor would offer any

necessary elements to the proceedings that other parties would negleot.,' S,W, Ctr.,268 F.3d at

822, rxhagN.W. Forest Resource Council y..Gliclonan, E2 F,3d 825, 838 (9ih Cfu. l99e; aod

CaL v. Tahoe Regl. Plan. Ag.ency,7g}F.2d77S,77g (9th Cir. t9g6).

The interests of a governmentat entity vary substantially from that of a private

corporation' As a developoi of ooalbed natural gas resouxces, Fidelity's isterests ditrer

from that of the State's. Although the State has a financial interest in the effieieat and

resporsible developnent of these resotuces, the State also has additional duties to the

citizens of the State, including its responsibility as fnrstee of title to the bed,s ofnavigable

l0
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bodies of watsr in tnut for the citizsns of the State. Mont. Code Ann. g 70-1,-202. The

Ninth Circuit bas recognized this fact in Southwest Centerand provided tbat "ltlhe

interests of governmeat and the private sector may diverge." 
^9. 

W. Ctr.,268 F.3d at823.

Because Ficielity's interests are more limited and may diverge from those of the State's iil

the discharge of its official duties, and because Fidel-ity cannot be chargad with

safegr:arding ihe interests of the State, it cauot be said that the Fidelity is bo0r capable

6fl eyilling to make the State's arguments. Hence, the State must be granted intervention

to protect its interests.

B, The State Is Ertitled To Permissive lntelvention Urrrler F'cderal RuIe Of
Civil Procedure 2a(b)@).

The State is entitled to intervene as of rigfut. .Altemativcl5 thc State is entitled to

perurissive iltorvention under Federal Rule of Civillrocedure 24(b). Pernrissive intervention is

governed byRule 2a&):

Upon timely application anyone maybe perrnitted to intervene in an
action: (l) wtren a statuts of the Unitcd States confers a couditional right
to intewene; or (2) when an applicant's claim or defense,andthe main
actionhave a question oflaw or fact in common. . . . In o:roroising its
discretion tbe court shall consider wbether tbe intervsi'$on qdll uaduly
delay or prejudice the adjutlication of the rigbts of the origirial parties,

As dernonstrated below, the State meets thc Rule z4(b)sriteria for intervention in this lawsuit.

An important distinction exists between permissive,interveution wrder Rule 24(b) and

intervention as of riglt under Rule 24(a). Spocifioallyz oae seekjng pamissive intervention need

not danonstrate "a significaut protectable interest." Kootenai TYibe,313 F.3d at 1108.

Similarly, Ruld 240) 'llainly dispensos wit! anyrequire,srent that the iutervenor shall have a

direct or pecuniary interest iu tbe subjeot of the litigatiop.'; Id., quoting SEC v. U.S. Reahy &

Improvement Co.,3 I 0 U.S. 434, 459 (1940).

11
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Three prerequisites exist for permissive intervention pursuant to Rule 2+(b)(2):"[A] court

may grant perrrissive interveotion where the applicant for intmre,rtion shows (1) independent

grounds for jurisdictiou; (2) the motiou is timely and (3) the applicant's claim or defense, and

the nrain action, have a question of law or a question of fact in common ." Leagve of United

LatinAm. Citizew,l3l F.3d at 1308. Each is discussod below.

!, Iudeoendent erounds for iurisdiction exl$t.

Altlough permissive interuention ordinarily requires independent jrrrisdictional growds,

the reErirement of independeot grounds for jurisdiction is not absolute, aud does aot applyin

every case. Beclonan Indus.,Inc. v.Intl.Ins. Co.,966F.2d470,473 (gtl Cir. 1992). kr any

eveot, the Court bas jruisdictioa over this action pursuaut to 28 U.S.C. $ $ 2a09a' 1 346, arrd

1331.

The Corrrt also has supplemental jr:risdiction over interventioa claims purzuant to 28

U.S.C. $ 1367, whichprovides in relevantpar! that "the disnict courts shall have supplernental

jruisdiction over all sfhsr gtaims that are so related to claims in the action within zuctr original

jurisdiction that tley form part of the same case or controvef,sy under Artiole III of the Udted

States Constitution. Such zupplemeotal jurisdiction shall include clainrs tbat involve the joinder

or intervention of additional parties."

2.

The timeliaess factors for permissive intervention under Rule 24(b) are precisely the

sarne as intqvention as of rigbt under Rule za(a). League of United LatinAm. Citizetu,l3l F.3d

at 1308. As sstablished in Part III, Section A, sub-secti on I, supra, incorporated hereia by

referenoe, the State's motion to intervene is timelybecause this case is at its inccptiorq uo

12
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existing paffy would suffer prejudice as a result of interventiou, ar:d the State has not delayed in

moving to intervene. Timeliness is thus conclusively established.

, 3. The State's claims ard the mnil gction have questions of law and fact
in_egnnmo!.

Ttre third ard final prerequisite for pennissive intervention is that 'the applicant's claim

or defensg and tbe main action, bave a question of law or a question of fact in common."

League o.f (Jnited Lattn Am. Citizens,l3l f.3d at 1308. Applicants {br permissive interrreotioo

satis$r this requirernent where they will "asssrt defenses of the goveinment [decision] that

squarely respond to the challenges made byplaintiffs in tle main action." Kootenat Tribe,373

F.3d at 111 1. As set fortl in the State's Motion for Intervention, the State's claim has a question

of law and a E:estion of fact in common. The Statg similarlyto Ficlelity, has asserted "that

pursuant to 28 U.S-C- $ 2409a, it is entitled to a decree &om the Court quietingtitle to thebed of

the Toogue River east of theNort|rern Cheyerrne Reservation in favor of the State and against all

Defendaots who may claim an interest senflisting witl the State-" Motionfor Interventionrn- 1.

Therefore, the State's olaim and the main action have commou questions of fact and law.

Iv. CONCLUSION I

I
I

For the foregoing reasons, the State of Montana respectfirlly requests this Qourt for ao

order permiuiog it to inte,rrrene as a partyplaintitrunder Rule 24(a)(2) of the fraJuf Rdes of

Civil Procedure. Il the alternative, the State rcquests irtervention under Rule 2a&X2).

Respectfrrlly submined this *urof October , ZAA4.
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CERT]FICATE OF SERVICE

I hereby certify that a copy of tbe foregoing State of Montana's Bief in Supporf of its
Motionfor Intervention was mailed, viaU.S. Mail, at Flelena, Montana, on the ' fzf;f October
2004,to:

Pabicia Miller
U. S. Deparhnent of Justice
Environmeat & Natural Resorrrce.s Dir
Indian Resoruces Section
P.O. Box 4l7E
Washington, DC 20026437 8

Jon Metopoulos
Dana L. Hupp
Gougtr, Shanah.an, Johtson & Watermaa
33 South Last Chance Guloh
P. O. Box 1715
Hetena, Nff 59624

Civil Process Clerk
Office of the Uaited States Attorney
2929 3dAveoue Nortlq Suite 400
P.O. Box 1478
Billings, MT 59103

President George W. Bush
The White House
I 600 Pennsylvania Avenue N.W.
Washiagton, DC 20500

John Ashcroft
Attomey Geaeral of,the United States
U.S. Departnent of Justice
950 Pennsylvania Avenue N.W.
Washington" DC 2053 0-0001

United States Deparhent of the Interior
1E49 C Sheet N.W.
Washingo4 DC 20240

Gale A. Nortou
Seoretary of tbe Interior
United States Deparfineot of tbe Interior
1849 C Street N.W.
Washinglon,DC20240
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Uoited States Bueau of IndianAffairs
United Sates Departrneot of the Interior
1849 C Stee! N.W.
Washington,DC 20240

David W. Andersoa
Assistant Secretary- Indian Affain
Bueau of Indian Affairs
United States Departrnent of the Interior
1849 C Street, N.W,
Washington, DC20240
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afTORNEYGENERAL

STATE OFMONTANA

Mike McGrath
Atrorney General

Department ofJustice
215 North Sanders
PO Box 207401
Helena, MT 59620-1407

Re:

October 26,2004

Mr. Jarnes W. Santoro
Office ofthe Governor
P.O. Box 200801
Helena, MT 59620-0801

, U.S.Dist. Ct.

Dear Mr. Santoro:

We have been provided with a copy of an intewention pleading you have filed in the
above action, purporting to appear as "Attorney for the State of Montana." you have
never been designated as a Special Assistant Attorney General and I have not otherwise
authorized you to represent the Sfate in the above litigation. As you know, the Board of
Land Commissioners voted not to intervene in the above matter and I have concluded as
the State's legal officer that intervention on behalf of the State is not warranted at this
time. Accordingly, you are directed to refrain from taking any action on behalf of the
State or the Board of Land Commissioners in the above matter, and to file an amended
pleading clarifyiirg that your motion for leave to intervene is not brought on behalf of the
State and that you do not represent the State in the action. You may, of 

"o.rrr", 
appear

and represent any interest that the Governor may have in her official capacity, prol iOra
you refrain from suggesting that her positions represent the positions of the State of
Montana or the Land Board.

As you are probably aware, Mont. Code Ann. $ 2-15-201(5) provides that the Governor
may "direct the attorney general to appear on behalf of the state" "[w]henever any suit or
legal proceeding . . . may affect the title of this state to any property.'; Thi, statuie does
not empower the Govemor to intervene in the above action on behalf of the State.
To the contrary by its requirement that the Governor act only through the Attorney
General, it appears to recognizethatthe Governor lacks the authority to act on herown.

Docket No. CV 04-100-BLG-RWA

TELEPHoNE: (406) 444-2026 FAX, (406) 444-3549 E-MA IL: conractdoj@stare.mr



Mr. James W. Santoro
October 26,2004
Page Two

In any event, the statute cannot constitutionally empower the Governor to direct the
actions of the State's legal officer, Mont. Const. Art. VI, $ 4(4), and cannot empower
the Governor to ovemtle the decision of the Board of Land Commissioners, the body
constitutionally empowered to control matters relating to state lands, Mont. Const.
art. X, $ 4.

Very truly yours, '%
MIKE McGRATH
Attorney General

cdt/brf
c: Governor Judy Martz

State Auditor John Morrison
Secretary of State Bob Brown
Superintendent of Public Instruction Linda McCulloch
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October 28,2004

Mr. Mike McGrath
215 North Sanders
PO Box 201401
Helena, MT 59620-1401

Re: Fidelity Exploration and Production Co. v. LJnited Stales, et a/., US Dist. Ct. Docket No.
CV O4-1OO-BLG-RWA

Dear Mr. McGrath:

I am responding to your letter of October 26,2004 requesting that my attorney refrain from
taking further action on behalf of the State in the above matter. You do not have the power or
authority to direct my Chief Legal Counsel, under my direction and orders, to cease
representation.

As you know, the Montana Constitution (Article Vl, Section 4) provides that the executive
power is vested in the governor. Further, Section 2-15-201(5), MCA in its entirety reads:
"Whenever any suit or legal proceeding is pending against this state or which may affect the
title of this state to any property or which may result in any claim against the state, he may
direct the attorney general to appear on behalf of the state and may emptoy such additionat
counsel as he may judge expedient."

Furthermore, as you may recall, precedent indicates that you are not the sole entity to represent
the State of Montana. See, Montana Power Co. v. Montana Dept. of Public Seruice Regulation,
218 Mont. 471,709 P.zd 995 (1985).

For these reasons, I have directed my Chief Legal Counsel to intervene on behalf of the State of
Montana and I am directing you, as the State's Attorney General, not as a member of the Board
of Land Commissioners, to assist my counsel in his efforts. See, Secfion 2-15-201(5), MCA and
Section 2-1 5-501 (6), MCA.

Secretary of State Bob Brown
State Auditor John Morrison
Superintendent of Public Instruction Linda McCulloch

Smrr Cnnrol
PO Box zoosor
Hslrua, Mormrl 59620480I

Governor

TeLepsone: (406)444.3ru Fex: laoe) 444.4r5r


